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Section 1: The presumption against closure 

The Commission on the Delivery of Rural Education recommended that a new, clearer 

understanding of the term “presumption against closure” should be set out by Scottish 

Government in the Statutory Guidance accompanying the 2010 Act, to reduce conflict and to 

provide clarity and protection for communities and Councils. 

The question asked in the Consultation paper is: 

Do you support clarifying the presumption against closure of rural schools by stating it 

in legislation by means of an amendment to the 2010 Act? 

Answer: 

No; the Court of Session, in the recent judgement Comhairle nan Eilean Siar v The Scottish 

Ministers, correctly found that while there was no legislative presumption against the closure 

of rural schools, the Act provided the necessary safeguards for all parties, provided that it was 

interpreted and applied correctly. It is submitted that to impose a statutory presumption 

(which can, of necessity, be rebutted) would not provide any greater clarity or protection for 

either communities or Councils. 

All proposals for school closures should be supported by credible evidence, sound reasoning 

and following extensive consultation with affected communities. If the correct statutory tests, 

and these are already present within the 2010 Act, are interpreted and applied competently 

and fairly, both communities and Councils and, indeed, Scottish Ministers can have 

confidence that their decisions are sustainable on both legal, procedural, educational and 

social grounds. 

It is at least possible that use of the term “presumption” would create in the minds of 

communities that there is in fact a veto, or an almost irreversible ban, on closure of rural 

schools, and that would not be consistent with the terms of the 2010 Act. 

Section 2: Providing financial information on closure proposals 

Question: Do you support amending the 2010 Act to make it clear that relevant financial 

information should be included in a school closure consultation? 

Answer: 

Yes; the Commission on the Delivery of Rural Education addressed this matter in some 

detail, and it was clear that there were differing methods throughout Scotland in calculating 

the financial aspects of proposals for changes to the school estate. The Commission 

recommended that school closure proposals be accompanied by transparent, accurate and 

consistent financial information and that clear guidance and a template for such information 

should be developed to assist clarity and consistency. 
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Comhairle nan Eilean Siar has contributed to the work of the Commission in suggesting 

improvements in this area, and would support the recommendation. 

Section 3: Clarifying and expanding Education Scotland’s role 

Question: Do you support giving Education Scotland a more sustained role in a school 

closure proposal? If so, would you prefer Education Scotland’s role to be clarified 

through legislation or a memorandum of understanding?  

Answer: 

Comhairle nan Eilean Siar would be largely supportive of this proposal, and would refer to 

the findings of the report by the Commission which noted that there is currently no statutory 

role for Education Scotland to play in the school closure process once it has submitted its 

report to the Council, although Ministers may seek further advice on a case-by-case basis. It 

would be logical for Education Scotland, having given a professional contribution to a 

Council’s proposals up to statutory consultation stage, also to give a professional view on 

how that Council has responded to the factors set out in Education Scotland’s report, and 

which Education Scotland feel should be addressed before the Council makes its final 

decision. Equally, it would be logical for Scottish Ministers to be advised whether, in 

Education Scotland’s opinion, a Council had addressed such concerns in the final 

consultation report. 

It should not, however, be held against a Council that it, for reasons which it should be 

required to explain, disagrees with points or comments made by Education Scotland; the 

Court of Session, in the recent case Comhairle nan Eilean Siar v The Scottish Ministers, has 

made it abundantly clear that decisions "as to where....educational provision is to be delivered 

are, primarily, for the education authority" and that "The circumstances in which central 

government may step in and deprive the local authority of its power to decide to close a 

school are, accordingly, very limited." The Court has confirmed that the opinions of other 

parties, including professional bodies, must be read in this context. 

Section 4: The basis for determining school closure proposals 

Question: Do you support amending the 2010 Act to provide clarity regarding Ministers’ 

role in considering both the process and merits of the closure proposal? 

Answer: 

Yes, to the extent that the Comhairle nan Eilean Siar case has made it clear that Ministers 

must consider not only process, but also merits, of school closure proposals. This should be 

read, however, in the context of the views expressed by the Commission that Scottish 

Ministers’ role should be by way of a “light touch”, and confined to ensuring that Councils 

have properly considered all material before them, have reached conclusions which were 

justifiable in terms of the relevant arguments, and have not either ignored relevant 

considerations, including responses to the various consultations, or taken into account 

irrelevant matters. It should not be for Scottish Ministers to substitute their decision for that 

of a Council, solely on the basis of policy preference; the Comhairle believes that, properly 

applied, this process should result in only legally and procedurally incompetent decisions of 
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Councils being overturned and that, accordingly, these would be few in number. Both 

communities and Councils could then have confidence in the consultation processes, and not 

be then looking to Scottish Ministers as a Court of Appeal on all the merits of their case. As 

noted above, the Court of Session has clearly affirmed the primacy of the Council as the body 

identified in the 2010 Act as being best placed to consider such matters. 

The proposal to include an additional statutory option to remit a proposal back to a Council 

for reconsideration, for example, to address a minor flaw in the consultation process, or to 

provide additional reasoning, is welcomed. 

Section 5: Establishing and independent referral mechanism 

Questions: Do you agree that the criteria specified (in paragraph 5.6) are appropriate as 

a dispute resolution process under the 2010 Act? 

Do you support replacing the current Ministerial determination of school closure 

proposals that have been called in with an independent referral mechanism such as 

arbitration? 

Answer: 

Comhairle nan Eilean Siar continues to take the view that decisions on the provision of 

schools should, like all other decisions on service provision and priorities within their 

statutory competence, be left with Councils which are politically, electorally and legally 

accountable for the manner in which such decisions are taken. The Comhairle remains of the 

view that the provision of a referral mechanism to Scottish Ministers is accordingly 

inconsistent with principles of “parity of esteem” between central and local government, and 

with principles of subsidiarity, local democracy and administrative efficiency. 

It is recognised, however, that both the Commission and Scottish Government do not share 

this view and, while referring to the principles set out above, the Comhairle believes that the 

guidance given by the Court of Session in Comhairle nan Eilean Siar and the subsequent 

implementation of the proposals set out in Section 4 above, should ensure that Scottish 

Ministers are better placed to deal with school closure proposals which are properly called-in 

in terms of the amended 2010 Act. 

Section 6: A five year moratorium between school closure proposals 

Question: Do you support a five year moratorium between closure proposals for the 

same school? If so, would you prefer this provision to be made in guidance or 

legislation? 

Answer:  

While the Comhairle understands the wish to give communities some “peace of mind” and 

eliminate ongoing uncertainty in a community as to where its local school will be, it is 

suggested that it is highly unlikely that Councils would, without there being exceptional 

reasons, seek to bring forward closure proposals for the same school and for the same reasons 

which had just been deemed insufficient to allow the proposal to be approved.  It is also 
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suggested that a five year period gives neither communities nor Councils any security:  from 

a Council’s perspective, school rolls and other relevant factors, such as supporting pre-school 

provision, can change radically within a two or three year period, thus necessitating 

consideration within a period shorter than five years; and from a school community’s 

perspective, a community is unlikely to feel much more or less secure knowing that its school 

provision is liable to be reviewed within so comparatively short a period.  In short, the 

suggested five year moratorium could have the result that it benefits no-one. At a time of 

reducing financial resources and capital spending ability, it is not inconceivable that a 

Council might, for sound policy reasons, have to re-examine its school estate in a way in 

which it would not ideally wish to do; a statutory prohibition would prevent any such 

examination, and it is suggested that it would be again inconsistent with principles of local 

democracy and subsidiarity for a Council to be deprived of the right to consider an 

application in such circumstances. 

If Government is committed to the introduction of a moratorium, however, the Comhairle 

would prefer to see its time limit being set at three rather than five years, and, for the reasons 

set out above, it is suggested that such a provision be made in guidance rather than in 

legislation. 

 


